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Immigration Briefing

The UK government has announced that it
will end free movement and introduce a new
points based immigration system from
January 2021. While this will create
additional requirements for the hiring of EU
workers, it may also present opportunities for
international businesses with increased
flexibility and mobility for non-EU workers.
For Japanese businesses, the opportunities
are reinforced by the commitment made by
the UK Government under the recently
announced free trade agreement with Japan
to improve mobility for business people with
clear, transparent visa requirements.

Who will be affected?

The changes will have an impact on all employers:

o Who currently engage EU national staff, or may
have a future need to recruit them at any level;

o Who currently engage non-EU national staff; or
may have a future need to recruit them at any
level.

It will therefore affect all Japanese businesses
employing staff in the UK.

An explanation of the
Relevant regime and
changes

All employers in the UK are required to check a person's
right to work in the UK before they start work. If an
employer is found to be employing a person illegally
they can be subject to a civil penalty of up to £20,000
per person. If it is found that an employer had
reasonable cause to believe they were employing
someone illegally, they can be found guilty of a criminal
offence.
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Employing EU staff

Free movement with the EU has meant that EU nationals
have the right to work in the UK free of any visa
requirements. They can prove their right to work by
providing a valid passport or national ID card.

Those arriving before the end of 2020 will be permitted
to apply to the EU Settlement Scheme (EUSS) and must
do so by 30 June 2021 to continue to have the right to
work in the UK.

From 1 January 2021 EU nationals arriving in the UK,
unless already eligible to apply to the EUSS will require
permission to work or study in the form of sponsorship.

EU nationals who are arriving before 31 December 2020
are permitted to continue to rely on their passport or ID
document as proof of their right to work until 30 June
2021 but in practice if an EU national has not applied to
the EUSS if eligible or has not obtained the necessary visa
permission if arriving from 1 January 2021, they may no
longer have the right to work from 1 July 2021.

EU nationals arriving from 1 January 2021 will need to
have a job offer at a skilled level and meet a minimum
salary requirement. They will also need to meet an
English language requirement.

Employing non-EU
nationals

Non-EU nationals, including those from Japan will have
more opportunities for visa sponsorship due to the
changes in January 2021. For the Skilled Worker route
(current Tier 2 — General), the minimum skills and salary
levels are being reduced and the advertising process
scrapped. This means sponsors will able to apply for the
Skilled Worker route for individuals from Japan with a
lower salary and lower skills from January 2021. Another
change for this route will be the removal of the monthly
cap on the number of restricted Skilled Worker visas
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issued by the Home Office; there will be no limit on the
number of skilled workers who can come to the UK under
the new system. The change will speed up the visa
process and recruiting procedure. There are other
proposed changes that may benefit those on Intra-
company transfer visas. ICT visa holders will be able to
switch into the Skilled Worker route without leaving the
UK. Another benefit is that the current cooling-off period
provision for ICT visas will be replaced with a more
flexible one for shorter-term assignments. This means
that rather than having the current twelve month cooling
-off period before applying for another ICT visa,
individuals will be able to work in the UK for a number of
small periods up to five years in any six-year period
without the cooling-off period applying. (the cooling-off
period still applies but only after reaching the five years).
This makes the Intra-company transfer route less
onerous.
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Costs and compliance
increase

The same government visa fees which currently apply to
non-EU national sponsored workers will apply to EU
national sponsored workers. As these are substantial,
companies will need to carefully identify which roles they
will need to sponsor workers in and budget for the cost.

Employers will need to get their house in order to ensure
that their HR systems can cope with the additional
compliance burden.

What does this mean
for UK businesses?

Businesses will have to analyse and assess

which of their current staff have applied or are yet to
apply to the EUSS; which roles they plan to recruit in, in
the short and longer-term and do they anticipate any
candidates to require sponsorship. If they identify that
there may be skills shortages due to the change in
requirements, they may have to look at options for
minimising the impact on the business.

In particular, this might mean:

® companies may be open to penalties for illegal
working if they do not have sufficient processes or
records in place to check the right to work and to
monitor the status of EU staff in advance of and
following end of the transition period;

® companies may find that there are staff shortages or
that there are delays in recruiting key staff if they
have not set up the correct systems or prepared for
sponsorship, such as by applying for a sponsor licence;

® companies may be exposed to immigration law
liabilities and face future compliance risks for example
in the event of a Home Office audit.
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Our recommendation is that, in advance of December
2020, all employers review their HR processes and
records and identify their visa needs and the steps to
address these.

Our Immigration
offering

Fieldfisher has advised a significant number of businesses
in preparing for Brexit. This advice encompasses
workforce planning; the prevention of illegal working,
sponsorship applications and compliance; the EUSS and
assistance with immigration applications. Fieldfisher has
expertise in advising on all immigration and nationality
issues.

Fieldfisher can assist companies with a range of
immigration solutions that can mitigate potential impact
on business continuity and costs. It can assist with any
Home Office application or audit to ensure that the best
outcome is achieved.
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